
STREAM MITIGATION AGREEMENT 
  

This Stream Mitigation Agreement (hereinafter referred to as “Agreement”) is entered 

into between the Town of Whitestown, Indiana, (hereinafter referred to as “Whitestown”), and 

Ron Taylor aka Orchard Development Corporation (hereinafter referred to as “Orchard”), on 

this _____ day of _____________________, 2017, and is regarding off-site wetland mitigation 

to be constructed by Orchard onto a farm in Hendricks County, Indiana.  

 

1. Orchard will accept the conditions and shall be responsible for the wetland compensatory 

mitigation as required under the Clean Water Act, involving the creation of 500.0 lineal 

feet of restored waterway channel with vegetated buffer as off-site mitigation for 

Whitestown’s roadway project for the roundabout to be constructed at Whitestown 

Parkway and Indianapolis Road (the “Work”).   

 

2. The Work shall be authorized by, meet all requirements of, and be in compliance with, all 

terms and conditions of the U.S. Army Corps of Engineers (USACOE) 404 Permit ID 

No. LRL-2017-299-sjk, dated June 6, 2017 (the “USACOE 404 Permit”); the Indiana 

Department of Environmental Management (IDEM) Regional General Permit No. 1 and 

Section 401 Water Quality Certification (WQC) ID# 2017-244-06-JMK-A dated June 9, 

2017 (the “IDEM 401 WQC”), and the Stream Mitigation Rough Conceptual Plan 

prepared by Natural Resource Consulting, dated February 2017 (as approved and 

modified by the USACOE 404 Permit and the IDEM 401 WQC). 

 

3. The stream mitigation Work shall be created and completed by Orchard.  The 500.0 lineal 

feet of restored waterway shall be created by Orchard in accordance with the USACOE 

404 Permit and the IDEM 401 WQC as compensation for the channel impacts associated 

with the Green Ditch impacts. Responsibilities associated with the Project Specific 

Conditions of the USACOE 404 Permit and the IDEM WQC will be transferred to and 

accepted by Orchard for purposes of creating this off-site channel mitigation project. 

 

4. Orchard shall be responsible for compliance with the requirements of the USACOE 404 

Permit and the IDEM 401 WQC, and all federal and state statutes and regulations related 

thereto.  Orchard shall be fully responsible for creating the 500.0 lineal feet of channel 

mitigation and associated vegetated buffer, for the development, management, 

monitoring and site protection of the new mitigation stream; meeting the minimum 

success criteria; routine maintenance of the site; long-term management of the stream 

mitigation after release of monitoring; the adaptive management plan; and financial 

responsibility for the establishment of the stream mitigation. 

 

5. Whitestown and Orchard shall also sign and file IDEM’s Section 401 Water Quality 

Certification Mitigation Responsibility Transfer Agreement (“IDEM Transfer 

Agreement”). 

 

6. The total cost to be paid by Whitestown to Orchard for purpose of creating and accepting 

responsibility for this off-site mitigation Work is $85,000.   
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7. Orchard will not become responsible for any of the Work until full payment of $85,000 

from Whitestown to Orchard.  Whitestown will pay Orchard within thirty (30) days of 

execution of this Agreement by both parties, or immediately following notice from IDEM 

that all responsibilities have been transferred from Whitestown to Orchard as provided in 

the IDEM Transfer Agreement, whichever is later.   

 

8. Upon approval of this Agreement by IDEM and payment from Whitestown as described 

below, mitigation responsibilities associated with compliance with all terms, conditions 

and requirements the Project Specific Conditions of the USACOE 404 Permit and the 

IDEM WQC will be transferred to, and accepted by, Orchard. 

 

9. If Orchard fails to perform the Work provided by this Agreement, then Whitestown may, 

without prejudice to any other right or remedy, terminate this Agreement in whole or in 

part. 

 

10. The parties agree that Orchard is an independent contractor and is not an employee of 

Whitestown.  

 

11. Orchard agrees to indemnify, defend, and hold harmless Whitestown from any and all 

claims arising from the Work or Orchards actions/inactions under this Agreement to the 

fullest extent permitted by law. 

 

12. Orchard agrees to comply with all applicable federal, state and local laws, rules, 

regulations or ordinances,  and all provisions required thereby to be included herein are 

hereby incorporated by reference.   

 

13. If any provision of this Agreement is held to be invalid, illegal, or unenforceable by a 

court of competent jurisdiction, the provision shall be stricken, and all other provisions of 

this Agreement which can operate independently of such stricken provisions shall 

continue in full force and effect. 

 

14. This Agreement constitutes the entire agreement between the parties. This Agreement 

may be amended and modified only in writing signed by both Whitestown and Orchard. 

 

 

The undersigned do hereby agree and approve the above conditions. 

 

Orchard Development Corporation 

 

By: _________________________________ 

       Ronald S. Taylor 

 

Town of Whitestown 

 

By: _________________________________ 

        

Printed name:_________________________ 
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State of Indiana 

County of ______________________       SS: 

 

Before me, the undersigned, a Notary Public in and for said County and State, this 

_______________ day of ______________, 2017, personally appeared 

______________________________________, and 

________________________________________ and acknowledged the execution of the 

foregoing to be a voluntary act and deed for the purposes therein set forth. 

 

WITNESS my hand and notarial seal 

 

________________________________ Notary Public 

 

________________________________ Printed Name      
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